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□ Responsive to connmunication(s) filed on 

□ This action is FINAL. 

□ Since this application is in condition for allowance except for formal nnatters, prosecution as to the merits Is closed 
in accordance with the practice under Ex parte Qu9^%35 CD. 11; 453 O.G. 213. 



_3 month(s), or thirty days,* whichever is 



A shortened statutory period for response to this action is set to expire 

longer, from the mailing date of this communication. Failure to respond within the period for response will cause the 
application to become abandoned. (35 U.S.C. § 133). Extensions of time may be obtained under the provisions of 
37CFR 1.136(a). 



Disposition of Claim 

a Claim(s) 12-23 



is/are pending in the applicat 



Of the above, claim(s), 
□ Claim(s) 



a Claim(s) 12-23 

□ Claim(s) 

□ Claims 



is/are withdrawn from consideration 

is/are allowed. 

is/are rejected. 

is/are objected to. 



_ are subject to restriction or election requirement. 



Application Papers 

H See the attached Notice of Draftsperson's Patent Drawing Review, PTO-948. 

□ The drawing(s) filed on is/are objected to by the Examiner. 

□ The proposed drawing correction, filed on is □ approved Qdisapproved. 

□ The specification is objected to by the Examiner. 

□ The oath or declaration is objected to by the Examiner. 

Priority under 35 U.S.C. § 119 

S Acknowledgement is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d). 
□ All ^ome* [Nlone of the CERTIFIED copies of the priority documents have been 
H received. 

□ received in Application No. (Series Code/Serial Number) . 

□ received in this national stage application from the International Bureau (PCT Rule 17.2(a)). 
*Certified copies not received: certified copy of orioinal foreign application 
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DETAILED ACTION 



Claim Rejections - 35 USC § 112 

1. The following is a quotation of the second paragraph of 35 U.S. C. 112: 

The specification shall conclude with one or more claims particularly pointing out and 
distinctly claiming the subject matter which the applicant regards as his invention. 

2. Regarding claim 12, the phrase "rod-like" renders the claim(s) indefinite because the 
claim(s) include(s) elements not actually disclosed (those encompassed by " like"), thereby 
rendering the scope of the claim(s) unascertainable. See MPEP § 2173.05(d). 



Claim Rejections - 35 USC § 102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless ~ 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or 
on sale in this country, more than one year prior to the date of application for patent in the United States. 

4. Claims 12, 15-16, and 22-23 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Bosko et al (3,334,899). 

In regard to claim 12, Bosko et al teach all limitations. In regard to claim 15, the concave and 
turning regions are shown to form a smaller diameter than the diameter of the rod (fig. 1:12 and 
28). In regard to claim 16, the rod is cylindrical over its length (fig. 1:12). In regard to claim 22, 
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the apparatus is shown to be in one piece (fig.l). 
of plastic (col. 1:37-42). 
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In regard to claim 23, the device may be made 



Claim Rejections - 35 USC § 103 

5. The following is a quotation of 35 U.S. C. 103(a) which forms the basis for all obviousness 
rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

6. Claims 13-14 and 17-21 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Bosko et al in ftirther view of Jackson, Jr (4,002,163). 

Bosko et al teach the above stated. Further disclosed is that short or long bars may be used and 
that various modifications may be made (col. 5:41 and 55-60). In regard to claim 13, Jackson, Jr. 
teaches an exerciser and roller massage device with a length approximate the length of a human 
body (col2:22). In regard to claim 14, Jackson, Jr. shows what the examiner is interpreting to be 
the radius of the concave portion approximately equal to the radius of the spherical surface 
(fig. 1). In regard to claim 17, the dimensions for a diameter are taught to be between 3/4-2 1/4 
inches (col.2:28-29). In regard to claim 18, the above stated dimensions are taught. In regard to 
claims 19-21, 22 inches is taught to be the length of the device (col.2:20-22). It would have been 
obvious to one of ordinary skill in the art combine the above stated in order to achieve a training 
device that leads to improvement in respiratory capacity. 
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Conclusion 

Any inquiry concerning this communication from the examiner should be forwarded to Lalita 
Hamilton whose telephone number is (703) 306-5715. The examiner may normally be reached 
from Monday-Thursday of the first week from 8:30 am-4:45 pm and Monday-Friday of the 
second week of the bi-week from 8:30 am-4:45 pm. 

Michael A. Brown 
Primary Examiner 



Lmh 



